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Abstract

The issue of combating harmful traditional practices has been on the UN agenda since the
1950s. Earlier efforts only focused on the health impacts of harmful traditional practices.
Developments starting from the late 1980s, however, have shown a shift to a broader human
rights-based approach that conceptualizes the problem as Violence Against Women (VAW)
and children. Though this progressive trend was firmly grounded in positive international law
with the introduction of several regional treaties designed to combat VAW, the absence of a
similar universal treaty has been a source of concern for many, triggering a debate. It is against
the background of this broader debate that this paper aims to examine the adequacy of the
international legal framework that is in place to combat harmful traditional practices. After
reviewing and analyzing relevant provisions scattered in various treaties, the paper argues
that, even without the need to introduce a separate treaty on violence against women, there
are sufficient substantive rules in the existing treaties at the UN level that can help to combat
harmful traditional practices. What is needed, therefore, is strengthening implementation,
monitoring and access to justice efforts in a manner that takes into account the nature of
harmful traditional practices both against women and children.

Keywords: Harmful Traditional Practices; Access to Justice, Violence Against Women;
Violence against children; International Legal Framework; Regional Legal Framework

1

Combating Harmful Traditional Practices: Mapping out the International Legal Framework
Tessema Simachew Belay *
1. Introduction
Every society in the world has specific traditional cultural practices and beliefs.1 While some
of these traditional practices are beneficial to all members of society, others are harmful to a
specific group such as women or children.2 It is in situations where traditional practices
provide no tangible personal, medical, social or financial benefit and instead cause harm to
the victim that they are referred to as “Harmful Traditional Practices” (hereinafter HTPs).3 The
expression highlights both the harm the practices cause and the fact that they are motivated
and justified by appeals to long-standing values and traditions.4
HTPs usually target vulnerable groups in a given society. For example, throughout the world,
women and girls face a lot of difficulties due to harmful practices.5 They are exposed to female
genital mutilation (FGM), live under strict dress codes, are denied property rights, given as
child brides, and killed for the sake of “honour” in the family etc.6 It is therefore not surprising
that “harmful practices” are usually conceptualized as one aspect of violence against women
(VAW).7
The notion of VAW, as a comprehensive concept that encompasses diverse phenomena8, is
however a recent addition to the language of the international human rights movement. It
was actually since the 1990s that strategic, international and thoughtful advocacy and work
by many women’s organizations have helped to bring enormous progress in terms of framing
VAW as a human rights question and putting it on the global agenda.9 This progress, in
particular in the standard-setting arena, has nevertheless been uneven at the regional and
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UN level. While some regions have managed to introduce binding VAW related treaties10,
most efforts at the UN level have so far been limited to the “soft-law” sphere.11 As a result,
some people have misgivings about the sufficiency of the existing legal framework at the UN
that is in place to combat VAW. 12 Therefore, the need for a universal legally binding
instrument on violence against women at the UN level has been a subject of debate in recent
years.13
Against this background and building on the above-mentioned debate regarding the gaps in
the legal framework on VAW at the UN level, this paper, aims to assess the adequacy of the
international legal framework on violence against women and children. However,
understanding standard-setting efforts to combat HTPs involves introducing some sort of
cross-cultural and effective norms, the article begins with addressing some conceptual and
theoretical hurdles in the fight against HTPs related to cultural relativism and the
public/private dichotomy. The second section outlines how the international legal and policy
framework governing HTPs and VAW have evolved over the years both at the UN level and in
various regional human rights systems. Apart from showing the progressive evolution, the
aim of the discussion here is to show how some of the regional human rights systems have a
more detailed normative framework on HTPs and VAW. Based on this observation, the third
section examines the problems and gaps in the existing global legal framework on HTPs and
VAW and assesses whether it can sufficiently address the various important concerns in this
field. Finally, some concluding observations.
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2. Theoretical and Normative Hurdles in the fight against HTPs
Attempts to combat HTPs understandably focus on their harmful nature. However, the fact
that these practices are traditional14 and as such embedded in the cultural norms of a certain
community is always a source of the difficulty. As a result, the fight against HTPs inevitably
involves overcoming arguments based on cultural relativism. In addition to arguments based
on cultural relativism, the rather common public/private dichotomy is also another hurdle. A
romanticized understanding of the family as a form of protection and safety for people living
in it Is also a source of the problem.
First, cultural relativism has been one of the major objections against the universality and
validity of human rights norms in a given local context. Proponents of cultural relativism often
brand some human rights norms as external impositions from the Western world.15 The
history of Western colonial oppression against people in the global South provided the fertile
political ground for culturally relativist stands. 16
Arguments based on culture against universal norms emphasize the fact that traditional
cultures have their norms of what women’s lives should be, usually in a form of female
modesty, deference, self-sacrifice and obedience.17 Indeed, there are always reasons given
by a certain culture to sustain certain harmful traditional practices. For example, in many
cultures, FGM is justified as a mechanism to reduce women’s desire for sex and the chances
of sex outside marriage.18
There are several problems with the whole emphasis on culture and arguments emanating
from such a stance. On the one hand, behind the emphasis on cultural difference, there is “a
vision of culture as a homogenous and bounded entity with an excessive aggregation around
a unified identity”.19 This understanding of culture does not seem to reflect its true nature.
Cultures incorporate competing and contradictory values and norms.20As such, they are
scenes of debate and contestation21. At a particular time, cultures contain dominant voices,
and they also contain the voices of women and other vulnerable groups which have not been
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properly heard.22 In other words, a particular value or norm may acquire authority when its
proponents are brought to power or positions of influence due to political, economic and
social developments.23
Cultures are not also static. They are constantly being shaped and reshaped by processes of
ideological and material change at the local and global levels.24 However, even while
determining what needs to be changed and preserved over time, women appear to be
disadvantaged. For example, while male leaders may willingly accept technology that
massively affects culture, they may resist changes in women’s status, showing a tendency to
treat women as the repositories of cultural identity.25
Therefore, those who emphasize culture conveniently overlook the relations between
culture, oppression and power structure thereby privileging the interpretation of the
dominant voices in the culture. These arguments are results of “the patriarchal power
structures which legitimize the need to control women’s lives”26 Besides, they would sustain
the stereotypical perception of women as the principal guardians of sexual morality but with
the uncontrolled sexual urges”.27 Because of all these, appealing to culture gives us more
questions than answers28 and could not be reasonably considered a good ground to sustain
traditional practices with proven harm to people.
Secondly, the public/private dichotomy has been another challenge that affects efforts to
tackle unfair gender norms. Within the Western liberal tradition, while men have been
associated with the public sphere, women have been associated with the private sphere.29 In
this distinction which is prevalent well beyond the Western liberal tradition, gender norms
which confine women to private spaces/in homes and families, do not only deprive them of
the opportunity to participate in public life, but also make them vulnerable to violence and
abuse in the private sphere.30
The public-private distinction is also used to determine matters that need state regulation.31
While the public sphere is considered to constitute the appropriate terrain of state regulation,
the private sphere is treated as beyond the purview of the state.32 This understanding
22
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contributes to the lack of social visibility of most types of violence against women and children
including those committed through HTPs. These crimes instead of being seen as “national
crimes” that deserve attention are instead treated as “natural”, “personal”, “private’ or
“domestic” and their goals and consequences are obscured and justified as chastisement or
discipline.33 In some countries, because crimes against women and girls are not treated as a
public concern, compulsory mediation is advocated in family violence situations.34
The challenge emanating from the public or private distinction appears to be exacerbated by
the rather romanticized understanding of the family as a “heaven in a hostile world”.35 This
view seems to find expression in international human rights instruments that protects the
institution of the family as the natural and fundamental unit of society. However, from the
perspective of women and children facing violence in the family, this romanticized conception
of the family may not be helpful. As some feminist scholars argue, the public/private
dichotomy obscures the subjection of women to men within a universal, egalitarian and
individualist order.36 The distinction could lead to violence within the home to escape state
scrutiny.
This is not however inevitable as, even with the public/private dichotomy, there are aspects
of the private sphere that the State is willing to regulate. For instance, within the classical
liberal theory which treats the family as quintessentially private, issues such as matrimonial
matters, child welfare and incest are well-established subjects of state intervention.37 The
ambivalence to intervene on issues that concern the rights and safety of women and children
is not therefore reflected in other areas. Whatever the historical trend, it is very important to
overcome the challenges this traditional dichotomy creates in combating the violations of
women’s rights that usually happen behind closed doors of the private sphere.

3. Evolution in the International Legal and Policy Framework
The international legal and policy frameworks for tackling harmful traditional practices have
evolved over the years. This evolution can be observed both at the UN level and in subsequent
developments that occurred at the regional level.
3.1 International/UN level
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The topic of harmful traditional practices has been on the UN agenda since the 1950s,
apparently well before the issue of violence against women become popular. The initial focus
of the UN was however on the impact of HTPs on the health of women and children. However,
in recent years, a more human rights-focused approach has been adopted.
3.1.1. Health Centered Approach
The attention in earlier UN HTPs related efforts was focused on the effect of these practices
on the health of women and children and the importance of full and free consent of the
intending spouses in the formation of marriage.38 For example, the 1954 UN General
Assembly Resolution 843(IX) specifically noted the fact that in certain areas of the world,
women are subject to customs, ancient laws and practices relating to marriage and the family
which are not consistent with the principles of the UDHR. Based on this, the Resolution urged
States to abolish such customs, ancient laws, and practices by ensuring complete freedom in
the choice of a spouse, abolishing the practice of Bride-price, guaranteeing the right of
widows to the custody of their children and their freedom as to marriage, eliminating child
marriages and the betrothal of young girls before the age of puberty and establishing
appropriate penalties where necessary. Though the Resolution did not use the expression
“harmful traditional practices” as such, both in its reference to customs, ancient laws and
practices as well as in the kind of problems is referred to, it is clear that the focus of the
resolution was on this issue. However, by characterizing the problem as a problem of “certain
areas of the world”, the resolution appears to have shown a tendency to “essentialize” the
problem of harmful traditional practices as a concern of “certain” societies.39 Besides, the
resolution also seems to focus on the aspects of traditional practices that are against marriage
based on the full and free consent of the intending spouses.
In 1958, in resolution 680 BII (XXVI), 1958 ) “the United Nations Economic and Social Council
(ECOSOC) invited the World Health Organization (WHO) to study the persistence of customs
subjecting girls to ritual operations, and the medical aspects of operations based on
customs.”40 Similarly, in 1961, the ECOSOC asked the WHO if it would be possible to undertake
a study of the medical aspects of operations based on customs to which many women were
still being subjected.41
In the 1980s, the issue of HTPs was taken up by the Sub-Commission on Prevention of
Discrimination and Protection of Minorities. In 1984 the Commission on Human Rights, by
resolution 1984/48 recommended to the Economic and Social Council to request the
“Secretary-General to entrust a working group of experts designated by the Sub-Commission
on Prevention of Discrimination and Protection of Minorities, UNICEF, UNESCO and WHO with
the task of conducting a comprehensive study on the phenomenon of traditional practices
38
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affecting the health of women and children”. After the ECOSOC endorsed the
recommendation by resolution 1984/34 on 24 May 1984, the Working Group was
established.42 In 1986, the Working Group prepared a report on traditional practices focusing
on female circumcision, traditional birth practices and preferential treatment of male
children.43
The health-centred perspective in the fight against HTPs however had some drawbacks. For
example, concerning the practice of FGM, the health-frame approach tried to eradicate the
practice by raising awareness of the negative effects of the practice on the health of women.44
However, the health frame, instead of helping to abolish the practice, opened the door for
the medicalization of the practice as parents started to take their daughters to be cut by
medically trained people working with cleaner instruments.45 In addition, the earlier
understanding of HTPs as a problem of “certain societies” was not helpful to the universalist
aspiration of eradicating such practices as it provided a fertile political ground for culturally
relativist arguments against change.46
3.1.2 The Move to Human Rights-Based Approach
Since the 1990s, harmful traditional practices became acknowledged as forms of violence
against women constituting gender-based discrimination and violation of women’s human
rights.47 As a result, there has been a growing realization that international human rights law
provides the main international legal framework for tackling harmful traditional practices.
Though most of the international human rights instruments do not directly talk about harmful
traditional practices even more so about VAW, they have provisions that are useful to fight
these practices. This has to do with the fact that, depending on their nature, harmful
traditional practices, violate a wide range of human rights provisions.
First, harmful traditional practices involve violation of international human rights norms that
prohibit discrimination.48 This is because most harmful traditional practices specifically target
women and girls. They are performed for male benefit.49 More generally, HTPs are grounded
in discrimination based on various grounds such as sex, gender, and age and are often justified
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by invoking socio-cultural and religious customs and values as well as misconceptions
regarding some disadvantaged groups of women and children.50
Apart from a violation of the principle of non-discrimination, HTPs can also be analysed as
infringements of a wide range of human rights such as the right to life, the right not to be
subject to torture or inhuman treatment, the right to liberty and security of person, the right
to the highest standard of health etc. If we take the right to life, we can find a lot of HTPs that
violate this right. HTPs such as honour killings which are mainly committed against women in
the name of defending the honour of the family, deny the right to life of victims.51 HTPs
associated with strong son preference could also be considered as a denial of the right to life
of girls.52
Several HTPs can also be considered as violations of the right to be free from torture, and
inhumane and degrading treatment since they involve “severe pain and suffering”.53 Some
HTPs would satisfy the traditional understanding of torture, inhuman and degrading
treatment as an act perpetrated by the State. In this regard, we can for instance mention
stoning, a practice which is usually applied as a sentence for adultery and other sexual
offences in several Asian and African countries. This punishment is a form of torture and
inhuman treatment.54
However, even HTPs like FGM which are not directly practised by the State can be considered
torture. This understanding is justified since “the State’s obligation of due diligence to prevent
violence against women has been interpreted more recently to create liability for torture by
non-state actors with the “acquiesce” or inaction or complicity of the State.”55 It is based on
this understanding that the CAT Committee recognizes FGM as torture when there is
evidence of State inaction, complicity or acquiescence.56 Similarly, the practice of witchhunting and witch-burning is based on superstition and belief in evil spirits, a practice known
in many societies for centuries, involving torture and death of the women branded as such.57
In addition, due to their impacts on the health of women and children, harmful traditional
practices can also be considered violations of the right to health and reproductive health
rights. In this regard, General Comment 14 of the Committee on Economic Social and Cultural
Rights noted the removal of all barriers interfering with access to health services including in
the field of reproductive health is essential for the realization of women’s right to health.58 In
50
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this General Comment, understanding harmful traditional practices could pose a problem in
this field, the Committee also noted the importance of undertaking “preventive, promotive
and remedial action to shield women from the impact of harmful traditional cultural practices
and norms that deny… [women] their full reproductive rights.”59 Adopting effective and
appropriate measures to abolish HTPs affecting the health of children, in particular the girl
child, such as early marriage, female genital mutilation, preferential feeding and care of male
children is very important.60
The Convention on the Elimination of all Forms of Discrimination Against Women and the
Convention on the Rights of the Child merit special mentions as instruments that have both
general and specific provisions concerning harmful traditional practices. The Convention on
the Elimination of all Forms of Discrimination Against Women generally obliges member
States to “pursue by all appropriate means and without delay a policy of eliminating
discrimination against women”. (Article 2, CEDAW) The relevance of this provision should be
seen in the light of the gradual recognition of violence against women as a form of
discrimination against women and the understanding that HTPs form part of violence against
women.
The role of the Committee on the Elimination of Discrimination against Women in the
recognition of violence against women and harmful traditional practices as human rights
issues cannot be overstated. This role should be seen because the issue of VAW is not even
explicitly mentioned in the Convention on the Elimination of All Forms of Discrimination
Against Women.61 Different reasons might be mentioned regarding why the CEDAW failed to
include VAW in its provisions. First, since CEDAW was primarily focused on combatting
discrimination against women this anti-discrimination framework is not the first discourse
that comes to mind while dealing with VAW.62 Second, the omission is also a reflection of the
attitude at the time towards violence against women which was not given sufficient attention
at the international level being primarily approached from a criminal law perspective.63 The
absence of a specific provision on VAW in CEDAW can also be seen as a reflection of the
endemic reluctance to address the issue at the time the treaty was adopted.64
This is not to say that there are no provisions in CEDAW that cover some aspects of VAW as
we understand it today. For example, Article 6 of the Convention requires States Parties to
“take all appropriate measures, including legislation, to suppress all forms of traffic in women
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and exploitation of the prostitution of women.” The prohibition of trafficking in women can
be considered an aspect of VAW.65
Even more importantly, though CEDAW doesn’t as such mention the phrase “harmful
traditional practices”, it has a couple of provisions that are directly relevant to the issue. First,
Article 5(a) of the Convention requires states to take all appropriate measures “to modify the
social and cultural patterns of conduct of men and women, to achieve the elimination of
prejudices and customary and all other practices which are based on the idea of the inferiority
or the superiority of either of the sexes or stereotyped roles for men and women.” Considering
many harmful traditional practices are strongly connected to and reinforce socially
constructed gender roles and systems of patriarchal power relations66 this provision is directly
relevant to such practices.
In addition, CEDAW also has a provision that can address several harmful traditional practices
related to marriage. Article 16 of the Convention requires States to take all appropriate
measures to eliminate discrimination against women in all matters relating to marriage inter
alia through giving both sexes the same right to freely choose their spouses and enter into
marriage with their free and full consent. (Article 16(1)(b)) This provision is relevant to combat
forced marriage including abduction. Besides, Article 16(2) of the Convention also clearly
states that the betrothal and marriage of a child shall have no legal effect prohibiting child
marriage, which is a widely practised HTP. In light of the above provisions that deal with some
aspects of HTPs, it is fair to say that the whole point regarding the absence of a clear provision
on VAW in the CEDAW is only partly true when it comes to HTPs.
The CEDAW Committee has directly or indirectly referred to the issue of harmful traditional
practices in many of its General Recommendations. In General Recommendation No. 3(1987),
the Committee noted, “the existence of stereotyped conceptions of women, owing to
sociocultural factors, that perpetuate discrimination based on sex and hinder the
implementation of article 5 of the Convention”.67 The Committee urged “all States parties
effectively to adopt education and public information programmes, which will help eliminate
prejudices and current practices that hinder the full operation of the principle of the social
equality of women.”68
General Recommendation no. 14 was specifically about female circumcision, one of the
widely known harmful traditional practices affecting women. .69 General Recommendation
No.19 showed the clear links between harmful practices and violence against women.70
Several other general recommendations also raised the issue of harmful practices.71
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The Convention on the Rights of the Child (1989) has a more straightforward provision on
harmful traditional practices. Article 24(3) of this Convention states: “States Parties shall take
all effective and appropriate measures with a view to abolishing traditional practices
prejudicial to the health of children.” (emphasis added) Despite its narrow frame on its focus
on health, this provision deals with harmful traditional practices apart from using the
expression “prejudicial to the health of children” to refer to the harmfulness of such practices.
Unlike CEDAW, the Convention on the Rights of the Child also has a clear provision on violence
against children. Article 19 (1) of the CRC requires States to take various measures to “protect
the child from all forms of physical and mental violence…” (emphasis added) In its General
Comment No. 13, the CRC Committee interpreted the expression “all forms of ...violence” to
include “harmful practices”. In a non-exhaustive list of examples of harmful practices, the
Committee included “corporal punishment”, “female genital mutilation”, “amputations,
binding, scarring, burning and branding”; “forced marriage and early marriage”; “honour”
crimes; “retribution” acts of violence; and “uvulectomy and teeth extraction” etc.72
Though girls are solely or more exposed to most of these acts of violence, some of the
practices target both boys and girls. For example, corporal punishment, scaring, burning or
branding, teeth extraction etc. targets both sexes. Therefore, though HTPs and violence
generally have a gendered component73, it is also important to keep in mind that male
children can be subjected to harmful traditional practices. As a result, the characterization of
HTPs as both violence against women and children can help to indicate both the gendered
nature of most of these practices and their broader scope in sometimes affecting children
irrespective of gender.
This perspective is affirmed by the most important treaty body instrument on combatting
HTPs: the “Joint general recommendation/general comment No. 31 of the Committee on the
Elimination of Discrimination against Women and No. 18 of the Committee on the Rights of
the Child on harmful practices”74 In this Joint general recommendation/general comment the
Committees have also expressly recognize that boys could be the victims of violence, harmful
practices and bias.75
In addition to the above discussed human rights instruments, several other human rights
treaties have provisions relevant to the fight against HTPs. For example, provisions such as
Article 10(2) of the International Covenant on Economic, Social and Cultural Rights which
require that marriage must be entered into with the free consent of the intending spouses
are very important.
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3.2. Regional Legal Framework
In addition to the instruments at the UN level, several instruments which are useful in the
fight against VAW and HTPs are also found at the regional level. Based on how early they have
introduced a specific treaty that directly addresses VAW, we will briefly discuss the InterAmerican, the African and the European Human Rights Systems.
3.2.1. The Inter-American Approach: A separate treaty on VAW
In the Inter-American Human Rights system, there are several general instruments which are
relevant for combatting HTPs and VAW. The American Declaration on the Rights and Duties
of Man, the American Convention on Human Rights, and the Inter-American Convention to
Prevent and Punish Torture can all be important in this area.
In addition to the more general instruments, the Inter-American system has also a specific
treaty devoted to the issue of VAW. The Inter-American Convention on the Prevention,
Punishment and Eradication of Violence against Women (Convention of Belém do Pará),
which was adopted in 1994, is one of the most ratified instruments in the inter-American
system.
The Convention tried to define violence against women in a way that overcomes the
public/private dichotomy that can be a hurdle to effective protection against VAW. According
to the Convention, VAW is “any act or conduct, based on gender, which causes death or
physical, sexual or psychological harm or suffering to women, whether in the public or the
private sphere”76 (emphasis added) In addition, Article 7(b) adopts a due diligence framework
by requiring member states to “apply due diligence to prevent, investigate and impose
penalties for violence against women”.
The Convention has also tried to recognize the relationship between gender violence and
discrimination by indicating VAW is a manifestation of historically unequal power
relationships between women and men and by linking women’s right to a life free of violence
with the right to be free from all forms of discrimination.77 However, with the specific focus
of this instrument on the issue of VAW, it is difficult to say the issue of HTPs is conceptualized
both as violence against women and children in the Inter-American system. As a result,
combatting HTPs still requires using the more general human rights treaties in addition to the
specific treaty on VAW.
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3.2.2. The African Approach: HTPs as Violence against Women and Children
Unlike the Inter-American System, in Africa, there is no specific treaty that solely deals with
VAW. However, the African Charter on Human and Peoples’ Rights and its Protocol on the
Rights of Women in Africa (Maputo Protocol) have provisions relevant to the fight against
HTPs. The African Charter on the Rights and Welfare of the Child also has very clear provisions
on various harmful traditional practices. As a result, it is fair to say that HTPs in the African
system are conceptualized as violence against women and children.
The Maputo Protocol, in particular, has a specific provision devoted to the issue of HTPs.
Article 5 of the Maputo Protocol requires the Member States of the treaty to “prohibit and
condemn all forms of harmful practices which negatively affect the human rights of women
and which are contrary to recognised international standards.” This provision, instead of
emphasizing the “traditional” nature of the practices, focuses on their harmfulness and their
effect on the rights of women. In this way, the prohibition of harmful practices is defined
broadly without an explicit reference to “tradition”. This characterization might help to cover
the majority of harmful traditional practices that affect women and girls.
Apart from this general prohibition, this provision demand states to take all necessary
legislative and other measures to eliminate harmful practices. These measures include
awareness creation (Article 5(1)); legal prohibition of all forms of female genital mutilation
(Article 5(b)); and provision of necessary support for victims (Article 5(c)). The support can
take several forms. It could be through basic “health services”, involving “legal and judicial
support” or take the form of “emotional and psychological counselling”. It could even include
“vocational training to make them self-supporting”. (Article 5 (c)) In addition to the above
measures, States are also expected to take preventive action to protect “women who are at
risk of being subjected to harmful practices or all other forms of violence, abuse and
intolerance”.
Just like the Maputo Protocol, the African Charter on the Rights and Welfare of the Child also
has several provisions that address the issue of HTPs. For example, Article 1(3) of the Charter
provides that “any custom, tradition, cultural or religious practice that is inconsistent with the
rights, duties and obligations contained in the present Charter shall, to the extent of such
inconsistency, be discouraged”. Considering HTPs are traditional practices that are
inconsistent with many human rights, this provision covers them.
Article 21 of the Charter specifically deals with “Protection against Harmful Social and Cultural
Practices”. Unlike Article 5 of the Maputo Protocol which was mentioned above, this
provision, in addition to the harmful nature of these practices, also refers to their social or
cultural origin.
Sub Article 1 of Article 21 is formulated in a rather broad way that could enable the inclusion
of several harmful traditional practices. In this provision, State Parties to the Charter are
required to “take all appropriate measures to eliminate harmful social and cultural practices
affecting the welfare, dignity, normal growth and development of the child”. In particular,
states are expected to take appropriate measures to eliminate “(a) those customs and
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practices prejudicial to the health or life of the child; and (b) those customs and practices
discriminatory to the child on the grounds of sex or another status.”
Sub article 2 of article 21 singles out early marriage as one HTP which affects children. In this
provision, child marriage and the betrothal of girls and boys are prohibited. As such states are
expected to take effective action to prevent early marriage. This involves specifying the
minimum age of marriage to be 18 years and making registration of all marriages in an official
registry compulsory.
As already noted, in addition to those that specifically mention HTPs, more general human
rights provisions are relevant in this field. These include the right to life, prohibition of torture,
inhumane and degrading treatment and punishment, the right to security of the persons and
the right to health. These kinds of provisions are found in several regional human rights
instruments in Africa. In general, even in the absence of a separate regional treaty on VAW,
African human rights instruments seem to have sufficient cover the issue of HTPs in a way
that conceptualizes the problem both as violence against women and children.
3.2.3. The European Approach: A specific VAW and domestic violence instrument
In the European region as well, instruments and provisions which are relevant to HTPs are
found in different forms. On the one hand, there are general human rights provisions
enshrined in instruments such as the European Convention on Human Rights, the European
Social Charter and the EU Charter on Fundamental Rights which are affected by HTPs. These
include the right to life (Article 2 of the ECHR), prohibition of torture (Article 3 of the ECHR),
the right to health, etc.
However, there is also an instrument at the Council of Europe level that is devoted to the
issue of preventing and combatting violence against women and domestic violence. (Istanbul
Convention) The Istanbul Convention is described as “the most far-reaching international
treaty to tackle this serious violation of human rights”.78
The Istanbul Convention covers all kinds of violence against women and domestic violence
including those that can be characterized as HTPs. In the preamble of the Istanbul Convention,
the list of VAW that is mentioned includes some known HTPs such as “forced marriage, crimes
committed in the name of so-called “honour” and genital mutilation”. The Convention has, in
addition, specific provisions which are directly relevant to HTPs.
Article 12(1), of the Istanbul Convention, requires States Parties to “take the necessary
measures to promote changes in the social and cultural patterns of behaviour of women and
men to eradicate prejudices, customs, traditions and all other practices which are based on
the idea of the inferiority of women or stereotyped roles for women and men.” This is an
important provision considering most HTPs are grounded on discriminatory social norms.
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The Istanbul Convention has specific provisions on several HTPs. There are, for example, two
provisions on forced marriage in the Convention. Article 32 deals with the issue of “civil
consequences of forced marriages”. This provision requires States Parties to “take the
necessary legislative or other measures to ensure that marriages concluded under force may
be voidable, annulled or dissolved without undue financial or administrative burden placed
on the victim”. Article 37 (1), on the other hand, talks about the need for States Parties to
criminalize forced marriage. Sub Article 2 of Article 37 requires the criminalization to include
“the intentional conduct of luring an adult or a child to the territory of a Party or State other
than the one she or he resides in to force this adult or child to enter into a marriage”.
Article 38 of the Convention deals with the issue of female genital mutilation. The provision
requires States Parties to criminalize “excising, infibulating or performing any other mutilation
to the whole or any part of a woman’s labia majora, labia minora or clitoris” (38(a)); “coercing
or procuring a woman to undergo” the above (38(b)); or “inciting, coercing or procuring a girl
to undergo” any of these above acts. (38(c))
Given the number of provisions in the Istanbul Convention that deal with various HTPs, it is
probably fair to say that this is the most detailed treaty on this issue. However, since it is a
treaty that focuses on VAW, it can be said that the Violence against Children aspect of HTPs
is missing. As a result, to the extent HTPs affect male children, the other more general human
rights treaties remain relevant in the fight against such practices.
4. The Debate Over the Need for a Stand-alone UN Treaty on VAW
Unlike some of the above regional systems, there is no specific treaty on VAW at the UN level.
This in turn raises questions on the adequacy of the legal framework at the universal level.
This has been a subject of debate in a form of whether there is a need to introduce a standalone treaty on VAW. In this section, after a brief explanation of the existing framework at
the UN level focusing on the CEDAW framework, some arguments for and against the need
to introduce a stand-alone treaty on VAW will be reviewed.
4.1 The Existing Soft law-driven UN Normative Framework on VAW
At the UN level, the protection of women from violence can be said to have been broadly
addressed in various human rights instruments. These instruments include the UN Charter,
the Universal Declaration of Human Rights, the International Covenant on Civil and Political
Rights, the International Covenant on Economic, Social and Cultural Rights, the International
Convention on the Elimination of All Forms of Racial Discrimination, the Convention on the
Elimination of All Forms of Discrimination against Women etc.79 As instruments specifically
dedicated to women’s rights in a way that provides a gender perspective to all human rights
instruments80, the Convention on the Elimination of All Forms of Discrimination against
79
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Women and the Optional Protocol are probably the most important ones in this regard.
However, there is no specific legally binding UN treaty on VAW.81 The issue of VAW is not
even explicitly mentioned in the Convention on the Elimination of All Forms of Discrimination
Against Women.
During the drafting process of the Convention, there were limited attempts to include
expressions related to violence against women. During the drafting of Article 6, the delegation
from Belgium proposed the inclusion of the words “attacks on the physical integrity of
women” in the provision.82 In trying to justify the proposal the Belgium delegation noted that,
while such acts are legally disavowed and punished in most countries, they nevertheless
continue to constitute part of custom and tradition.83 However, the proposal was not
supported and, apart from Portugal touching upon the issue again, this was pretty much the
limit of attempts to directly refer to the issue of VAW in the Convention. As a result, CEDAW
failed to mention terms such as ‘violence’, ‘rape’ and ‘assault’.
How is then the normative gap regarding VAW addressed in the exiting UN treaty framework?
The approach followed by U.N. treaty bodies to address VAW is to “employ creative forms of
legal interpretation to fit VAW within the more general human rights treaties.”84 For example,
the CEDAW framework for VAW is based on three sources that constitute the Convention,
General Recommendations and case law.85 As noted above, the text of the CEDAW does not
directly talk about VAW. However, the CEDAW broadly articulates the obligations States have
to refrain from any act of discrimination against women and to eliminate discriminatory
legislation and formulae new non-discriminatory ones. (Article 2) Using the Convention’s
broad formulations, the CEDAW Committee at first used General Recommendations as an
interpretative tool to fill this gap in the treaty.86
In 1989, General Recommendation No. 12 on the CEDAW Committee stated that states
parties are required 'to protect women against violence of any kind occurring within the
family, at the workplace or in any other area of social life'87 General Recommendation 12 was
very brief. Nevertheless, it stated that States Parties to CEDAW should include in their periodic
reports to the CEDAW Committee information in connection to legislative and other measures
to protect women from all types of violence. 88 Interestingly though, apart from stating that
articles 2, 5, 11, 12 and 16 of the Convention required states parties ‘to act to protect women
81
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against violence of any kind” ’, General Recommendation No. 12 did not explain how violence
against women was encompassed by CEDAW. Considering none of these provisions expressly
refer to violence against women, the assertion remained vague.89
In 1992, in General, Recommendation 19, the CEDAW Committee further interpreted the
Convention to include the issue of VAW as part of its remit. This is where the Committee tried
to explain in a more precise manner how various provisions of CEDAW can be interpreted to
encompass the issue of VAW and how VAW is form discrimination. The General
Recommendation stated: “Gender-based violence is a form of discrimination that seriously
inhibits women’s ability to enjoy rights and freedoms on a basis of equality with men.”
This interpretation is reached by relying on the impact of violence against women impairing
and nullifying “the enjoyment by women of human rights and fundamental freedoms under
general international law and human rights conventions.”90 This interpretation is grounded
both in the multiple articles of CEDAW that prohibit discrimination in all forms as well as
fundamental rights recognized in other conventions and general international law including
international humanitarian law. The CEDAW Committee reiterated this position in General
Recommendation No. 28 (2010) as well.
The adoption of the Optional Protocol to the Convention on the Elimination of All Forms of
Discrimination against Women( the Optional Protocol) in 1999 gave the CEDAW Committee
another tool to elaborate on issues related to VAW.91 The case law developed in the
communication procedure introduced to grant women access to justice at the international
level92 has covered a lot of issues important to women including VAW. For example, in A.T. v.
Hungary, the Committee decided that states may be held responsible for private acts so long
as they fail to act with due diligence to prevent violation or failed to investigate and punish
acts of violence.93 In practice, the CEDAW Committee uses several substantive provisions in
the Convention to address the issue of violence against women.94 For example, while it
invokes article 5 on stereotyping and the consequences thereof, it uses articles 11 and 12 on
sexual harassment and sexual and reproductive health violations respectively.95 Article 16 is
used on matters relating to marriage and family.96 General Recommendation No. 35 on
Gender-based Violence against women which updated General Recommendation No. 19 can
currently be considered the latest document that represents the position of the CEDAW’s
Committee on the issue.97
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The CEDAW framework to combat VAW is supplemented by some 'soft law' instruments.
These include the Beijing Declaration and Platform for Action and the subsequent five, 10and 15-year follow-up processes, and resolutions by the United Nations (UN) General
Assembly (GA), Human Rights Council and Commission on the Status of Women (CSW).98 The
1993 General Assembly Declaration on the Elimination of Violence against Women (DEVAW)
is particularly a very important instrument in this area.99 In 2013, the UN Commission on the
Status of Women also issued a very important soft law instrument with a comprehensive set
of conclusions on 'The elimination and prevention of all forms of violence against women and
girls.100 In addition, the special procedures of the Human Rights Council (formerly Human
Rights Commission), in particular the work of the Special Rapporteur on Violence against
Women, further strengthen the understanding of legal measures required to address the
issue of VAW.101
4.2. The Debate on the need to introduce a new UN Treaty on VAW
Several arguments are raised both in support of the idea of a new stand-alone treaty on VAW
and against it. A related controversy as to whether there is a need to introduce a new treaty
monitoring body for such a stand-alone treaty is also raised.
4.2.1. Arguments for a new stand-alone UN Treaty on VAW
First, people support the introduction of a new stand-alone treaty on VAW based on the
enormity of the problem and the need for global attention to the issue.102 Indeed, albeit in
varying degrees, violence against women is found in all countries of the world.103 Around 35%
of the women are estimated to have experienced either physical or sexual violence in their
lives by their partners or strangers.104 The statistics are staggering indicating that the
phenomenon of violence against women is universal in scope.105
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Despite the enormity of the problem, the responses of states to the issue remain extremely
problematic.106 On the one hand, not every country has laws on violence against women.107
Those who have such laws fail to focus on preventing violence from occurring while focusing
on responding to the violence that has already occurred.108 Besides, the existing laws on VAW
may not be implemented at all, or are not implemented in ways that help women.109
In general, there appears to be a serious implementation gap in the exiting VAW
framework.110 The fact that VAW continues at a pandemic level throughout the world despite
the CEDAW being in effect since 1981, makes some observers doubt if CEDAW is the
appropriate mechanism to end VAW.111 This is not surprising considering the enormity of the
problem and the existence of implementation gaps. Nevertheless, one should still note a lot
of other reasons other than the absence of a specific treaty on VAW that affect the
effectiveness of combating VAW.
Second, some observers question the sufficiency of the existing legal framework because
CEDAW has a very broad scope and VAW is just one among many forms of discrimination.
Indeed, since CEDAW defines the problem of Women’s human rights in terms of
discrimination, its agenda for national action is primarily shaped by its broad focus on
discrimination in various areas such as political and public life, education, health and
employment.112 According to this view, though this broad perspective on discrimination
includes VAW, it does not prioritize it. Consequently, a new global treaty on VAW will be
detailed enough to address issues specific to such violations of human rights and draw
sufficient attention to the issue. The trend in international human rights law so far indicates
that “whenever a violation is codified in a global treaty, the broad understanding is that the
issue is so grave that it warrants international attention.”113
Third, some arguments for a new stand-alone treaty on VAW are based on questions
regarding the binding nature of the CEDAW framework.
For instance, Rashida Manjoo, the former UN Special Rapporteur on VAW in her 2014 report
to the UN Human Rights Council noted that “although soft laws may be influential in
developing norms, their non-binding nature effectively means that States cannot be held
responsible for violations.” This argument should be seen in the light of the broader
controversy on the status of general recommendations whose binding nature is often
questioned by states.114 The controversy surrounding the role of the Human Rights
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Committee following its famous General Comment 24 on reservations can be a good
example.115
Similarly, in debates regarding the binding nature of the framework established by the
CEDAW Committee to address VAW, the status and impact of General Recommendations is a
controversial issue. In this regard, the CEDAW Committee is of the view that General
Recommendation 19, as the Committee's authoritative interpretative tool reflects its position
on VAW and in conjunction with some provisions of the Convention is a source of binding
obligation.116 However, since treaty mechanisms are ultimately based on State-consent such
arguments work only so long as member states do not raise serious objections.
4.2.2. Arguments Against a new global treaty
Arguments against the need to adopt a new global treaty and a monitoring mechanism that
specifically addresses Violence Against Women are raised by various entities.
The first concern is related to fears regarding the fragmentation and increased burden on
states. For example, the CEDAW Committee once argued against the idea of a stand-alone
treaty and monitoring mechanism on VAW based on the need to “avoid fragmentation of
policies and legislation at the UN level”. The Committee argued: that “a new instrument and
its new monitoring body would certainly increase the burden of State parties and reinforce
the trend of fragmentation”.117 This, according to the CEDAW Committee, will be
contradictive from a viewpoint of State parties which have urged the Committee to
streamline its activities.118
The possible creation of inconsistent or conflicting standards with the existing regional
instruments through a global treaty is another concern.119 If a global convention is also
accompanied by its own treaty monitoring body, some fear that it might add to state parties’
monitoring fatigue.120 This concern is understandable since States are already expected to
report to several treaty bodies depending on the number of treaties they ratified. This has an
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impact on the national costs of the reporting procedure in terms of resources, time and staff
with the relevant expertise.121
The second category of arguments against a stand-alone treaty and monitoring mechanism is
related to fears regarding falling behind the existing standards and resource diversion. One
advantage of the current approach at the UN level is the use of General Recommendations
and other soft law instruments to elaborate global standards on VAW. This approach enables
treaty bodies to advocate for a more progressive approach. If the issue is subjected to a
normal treaty-making process, there is a fear that cultural-relativist arguments which
currently lurk in the background come to the forefront and either prevent the adoption of
important standards or open the floodgate of reservations. It is also suggested that the
current international political climate, as well as economic situation, is not conducive to a
global drafting exercise in the area of women’s rights.122 Fears regarding reaching a global
consensus are therefore pragmatic reasons to oppose a new global treaty on VAW.
The above argument appears to be an admission about what has been achieved by the treaty
bodies using soft law instruments at the global level might not get the support of states in a
formal treaty-making process. However, considering at least three regions have already
adopted regional legal frameworks to combat VAW, what would be the problem if States in
those regions take the initiative to globalize the binding standards they have accepted at the
regional level? Wouldn’t other countries join the effort at least to avoid being left out of the
process? After all, international incentives and pressure to conform or domestic pressure
when a government wants to boost its reputation at home can play a significant role in
influencing states to ratify human rights treaties.123 These optimistic arguments
notwithstanding, the risk of regressive changes while attempting to develop a stand-alone UN
treaty on VAW cannot be ignored.
The above arguments against the introduction of a separate VAW treaty at the UN level have
a broader focus. Nevertheless, they are relevant to HTPs to the extent that such practices can
be conceptualized as VAW. Two issues however seem to make the broader debate on the
adequacy of the existing international framework on VAW less pressing and less relevant
when it comes to combating HTPs. First, while VAW is not explicitly dealt with in UN treaties,
there are several provisions on HTPs. This reality shows that the very assumption on which
the whole debate on the need to introduce a separate VAW treaty is based does not squarely
apply to HTPs. Second, though some HTPs are VAW, there are traditional practices that harm
both male and female children. As a result, in terms of conceptualization, HTPs are better
understood as both violence against women and children. Seen from this angle, the
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introduction of a standalone treaty on VAW does not necessarily provide a comprehensive
legal framework to fight HTPs. It is based on this understanding this paper forwards some
concluding remarks regarding the adequacy of the existing international legal framework to
combat HTPs.

5. Concluding Remarks
The debate on the adequacy of the international legal framework for Violence Against
Women (VAW) has recently shifted to the need to introduce a stand-alone UN treaty with a
monitoring mechanism. However, though most Harmful Traditional Practices (HTPs)
constitute violence against women, there are some which fall outside this characterization.
There are HTPs that affect children irrespective of gender. As a result, it is better to
conceptualize HTPs as both Violence against Women and Violence against Children. This
conceptualization challenges some of the arguments about the normative gap in the existing
framework that relies on the absence of a clear articulation of VAW in the Convention on the
Elimination of All Forms of Discrimination Against Women (CEDAW).
On the one hand, certain HTPs like early and forced marriage are covered by several UN
human rights treaties including CEDAW. Besides, a more general provision that requires
States to “take all effective and appropriate measures to abolish traditional practices
prejudicial to the health of children” is found in the UN Convention on the Rights of the Child.
This latter provision addresses HTPs that target children irrespective of their gender. This
makes arguments based on the absence of binding treaty provisions less relevant in this area.
Due to the above reasons, the argument about the normative gap at the UN level is not as
strong as it looks when it comes to the specific issue of HTPs.
This coupled with the fact that the arguments against a stand-alone treaty on VAW such as
fragmentation of norms and a possible regressive change from the existing norms make the
issue of introducing a new treaty a rather risky endeavour in combating HTPs. With HTPs
affecting both women and children, it is not also clear whether a possible standalone treaty
would cover all HTPs. When it comes to combating HTPs, the problem of the existing
framework is not therefore the absence of binding rules. Albeit scattered, there are sufficient
substantive rules in the existing treaties that can help to combat HTPs. What needs to be
strengthened is the effectiveness of the existing implementation, monitoring and access to
justice efforts in a manner that takes into account the nature of HTPs both as violence against
women and children. This further requires the use of joint monitoring efforts by treaty bodies
dealing with the rights of children and women. The CRC Committee and CEDAW Committee
have already started that by adopting the first joint General Recommendation/General
Comment on HTPs. That effort itself is an affirmation of the need to conceptualize HTPs as
violence against women and children. As part of ongoing efforts to reform the treaty bodies
system, ways should be devised to facilitate similar joint works in other monitoring activities
such as review of state reports and individual communications.
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